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INFORMATION 


Johx BULMAN Attorney in Morpeth, Aden fans of 
v8 AITKENYON, Purſuer; 


1 KA * 


AurxanpenEal of Calla), and Jokx Lord Gar les, 
OV Delenarys: | 


Tor Aren late Sor in Morpeth, 1 was appli: 


> _w 2 * - ” 2 
9 3 , 


ed agent, attorney, and managen, by the Earl of Galla, , 
and his ſon Lord Carries" to Weit, and in every other re- 
ſpect to ſupport Lord Gairlies 5 Retenſions to be elected for, 5 
and to repreſent the Borough of M. geh, in the preſent parlia?-̃ ” 
ment. Mr Aitken/on executed this giency with infinite labour, a 
great abilities and e the 'poble Lords acknawledge 
mn ſixty letters. By the .confftant >&ention and ſequeſtration =, 
of Mr Aitkenſm to Lord Gairlies's buſineſs only, his Lord. ; 
ſhip was returned member to pat ſiament for Morpeth. Mr 1 
Aitkenſon died ſoon thereafter, withayt receiving any pecuniary 
gratification or payment ; and the noble Lords having refuſed, 
with abundance of compliments ar. «expreſſions of gratitude; 
"to pay one farthing for Mr Airkenſons labour and employment, 
the purſuer has been laid under the neceſſity of commencing 
a nn” againſt them, upon the title of Letters of Adminiſtration, 
dated the 1th of January 1762, under the ſeal of the Vicar 
General and TY of ds | ag of 9 con- 
cluding 
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cCuniary gratification for his trouble and pains; but that he eren 
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cluding for L. oo Sterling, as the juſt and proper recompence 
for the agency of Mr Aithenſon. 
The cauſe came before Lord Alemoor, when the Seder en- 


tered their appearance; and pleaded to the relevancy of the ac- 


tion, Imo, That the Earl of Galloway was improperly made a 
party ; ; 2do, That the action was extraordinary and uncommon z 
3t:o, That the claim was vague and too general, no particulars 


being condefcended on; 4to, That Lord Garrhes had conferred 
obligations on the freemen of Morpeth, by ſubmitting to be 
elected their member to parliament, and vindicating the privi- 


leges of the borough againſt the family of Carliſie; Sto, That 
Mr Aziken/ſon was not employed as agent, attorney, and mana- 
ger for Lord Cairlies, and did not demand payment, or any pe- 


refuſed the ſame, depending ſolely on Lord Gairlies intereſt 


and promiſe to procure him the office of one of the maſters in 
Chancery; 6to, and Jafily, That, in point of law, no recompence 


or payment to an attorney, and 1 in ſuch matters, is due, 
or can be demanded. 

Anſwers having been made to theſe defences, the Lord Ale- 
moor Ordinary, before anſwer, appointed the purſuer to give 
“in a condeſcendence of che trouble Mr Aitlenſon had in Lord 
* Gairlies election; which accordingly being done, and ad- 


viſed with anſwers and replies, his Lordſhip appointed memo- 


rials on the whole cauſe. And theſe being put in, of this date, 
„ aviſandum was made to the Lords with the proceſs, and in- 


” formations ordered to be lodged.” And this is put in for the 


purſuer. 
It is propoſed to obſerve the following order, Imo, To ſet 


forth a general view of the caſe, and the various tranſactions ' 
which give riſe to the preſent proceſs; 2do, To lay down the 
principles upon which the purſuer's claim ſtands; then, To ſub- 
mit particular anſwers to the ſeveral defences above mentioned. 
When Lord Gairlies returned from his travels in the begin- 

ning of the year 1 760, he was fired with the laudable ambition, 


becoming 


1 


* * 
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1 
— his youth and quality, of ſerving his country in par- 
liament. By the principles of our conſtitution, he could not be 
elected by county or boroughs in Scotland; it was therefore 
neceſſary to offer his ſervice to ſome county or borough in 
England, although, at that time, an abſolute ſtranger, and un- 


known to the electors. To conquer this difficulty, his Lordſhip 
put himſelf under the direction of Major Mitfoord, well keen 


in Morpeth; and to that borough, by the Major's advice, his 


Lordſhip determined to direct his courſe. The plan laid down 

was, in conjunction with the Major to offer himſelf a candidate, 
and to carry on joint meaſures for elections of both to repreſent 
that borough ; but at the ſame time reſolved, that if there was 
not a probability of ſucceſs for both, to abandon the Major, 
and ſet up for himſelf only ; and if that too would not anſwer, 
to give up the borough, and to -puſh the chance of election 
elſewhere. | 

This reſolution being formed, Lord Gairlies, in ſpring 1760, 
repaired to Morpeth, to feel the pulſes, and ſound the inclina- 
tions of the electors. He met with Mr Az:tkenſon, and talked 
over the projected ſcheme. Mr A:tken/on was at great pains to 
diſſuade his Lordſhip from any thoughts of ſtanding as a can- 
didate for Morpeth, at the then next general election; and par- 
ticularly aſſured him, if he did ſtand, that his connections with 
Major Mitfoord, inſtead of being a ſervice, would prove a dead 
weight, and ruin all his meaſures: But Lord Gairlies held forth 
his predetermined purpoſe to make an effort, and either from 
Morpeth, or ſome other borough, to procure himſelf a ſeat in 
parliament. What Mr Aitſenſon ſaid, had therefore no other 
effect, than to prevent Lord Gairlies from then publicly decla- 
ring himſelf a candidate for Morpeth. 

When Lord Gairlies from thence came to Scotland, he found 
Major Mitfoord, who by this time was greatly encouraged, by 
letters from his friends, to attempt the borough of Morpeth, if 
he could find a proper perſon who would join him, in offering 
himſelf as a candidate, and bear an*equal ſhare in the expences 
: attending 


„ | ; 


attending the conteſt at the enſuing lion, Lord Gairlies, at” 
this time perfonally unknown and unacquainted in any bo- 
rough, or with the electors, eagerly embraced this flattering: 
appearance; and notwithſtanding of what Mr Aitken/on had | 


ſaid;deems to have gone entirely into it, if it ſhould be agree- 
able to the Earl of Galloway, to whom he referred the Major 
to ſettle and adjuſt every pon and particular relative to the 
election. - 

Accordingly che Earl of Galloway met with Major Mitfoord, 
and fettled all thefe matters, particularly the fums of money 
inſtantly to be advanced to the attorney and agent for the Farl, 
as alſo the ſum to be advanced by Major Mitfoord to his own 1 
agent and attorney; and if theſe two ſums would not anſwer, 
then the Earl and the Major agreed to advance a further ſum, 
which is not named in the letters from the Earl, hereafter to 
be mentioned. 

Lord Gairlies ſcheme being thus ſet on foot, and not only 
adopted, but ſettled and adjuſted by the Earl of Galloway with 
Major Mzzfoord, and notice thereof given to the Major's friends 
at Morpeth; it was ſuggeſted and agreed to, That Lord Gairlies 
and Major M:tfoord ſhould meet with them at Kelſo, and lay 
down the plan for carrying their operations into execution, 
This meeting being indicted by Lord Galloway at Keljo, it was 
accordingly held in the month of June 1760. The general 
points concerted betwixt the Earl of Galloway and Major Mit- 
foord, concerning the mutual intereſts of both candidates, were 
agreed to; as alſo, that each candidate ſhould advance L. 300. 
Sterling; but in caſe it was found impracticable to carry the 
election for both candidates, that the majority of the friendly 
electors ſhould determine which of the two ſhould have their 
votes, and the chance of election, with one of the friends of the | 
family of Carliſle; and, laſtly, Itwas left to the candidates them- 1 
ſelves to chuſe their reſpective attornies, to attend to their ge- 

nexral as well as particular intereſts. On this occaſian Lord 
| Garrlies appointed We * James K to be his agent, 
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attorney, and manager i in the borough of Morpeth, for the enſu- 
ing election; as Major Mitfoord for the ſame purpoſe appointed 


Milliam James; and the ſaid L. 300. was afterwards ſeverally 
paid in to theſe attornies, who deburſed the ſame for the mu- 


tual intereſt of both candidates. In this manner were the ge- 


neral as well as the ſeparate intereſt of theſe two candidates 
ſettled and adjuſted, ſo that they might either co-operate, and, 
ſtanding on one bottom, carry the election for both, if that 
was found practicable; or if one of them dropt his preten- 
fions, and gave up the election, then the ſeparate intereſt of 
the other candidate might be ſupported by the attorney ap- 
pointed by hun. 

In conſequence of this meeting appointed by the Earl of Gal- 
howay in a letter to Mr Aittenſon, and the above commiſſion, 
Mr Aitkenſon entered with ſpirit, as well as the greateſt abi- 
lities, upon the execution of the buſineſs committed to his 
charge. He was daily and conſtantly employed in the mat- 
ters of that election. He kept thoſe who had declared, ſteddy 
to their promiſes; he confirmed the wavering. When Major 
Matfoord gave up his pretenſions, he carried the Major and his 
friends to join with Lord Garrhes ; and by the utmoſt activity 
and addreſs, gained over thoſe who were undetermined, ſo as 
to make an unqueſtionable majority for Lord Gairlies. When it 
was ſuppoſed and believed at Morpeth that the family of Car- 
le were to have made uſe of a power which they claimed, of 
creating freemen and electors, even at the eve of election; then 
the noble Lords called on Mr Aztken/or to take up the pen, and 
write in fupport of the privileges of the borough. This he 
did; and Lord Gairhes, in one of his letters to him, writes 


from London, The pamphlet you publiſhed has done you great 


1 honour ; your name is very well known to a number of people of 


* the firft faſhion.” About this time, ſome tranſactions in Scot- 
land, about this privilege of the Carh/le family, gave occaſion 
to publications of private letters in the Newwcaftle. Journal, 


winch 3 in the courfe of buſineis 3 likewiſe ordered by the 


noble 


go 


Men 


J. 


1 
noble Pords, gave riſe to an Taformation in the King's Bench 
Againſt Mr Aithenſon, for having publiſhed, in the Newcaſtle 
paper, an extract of a letter from the Earl of Galloway to 
* him, reflecting on a perſon of great diſtinction in this coun- 
0:29; and charging him with having ſaid, The family of 
0 Curliſle could make as many freemen in the borough of, 
«" Morpeth as they pleaſed, the day before the election- This 
information was not granted, but that perſon left to try an in- 
dictment againſt Mr Aitkenſon at common law, and the decree 
taken out, as a (ecurtty: to Mr e againſt Gmmary poor 
eedure. 5 

Major Mitford having! given up the election, 3 it was relabved 
by the Earl, that his ſon ſhould ftand on his own bottom, and 
orders were given to Mr Aitken/on accordingly, to take upon 
him the ſole management for Lord Gairhes, and to draw for 
whatever money ſhould be neceſſary. This was a vaſt encreaſe 
of labour and fatigue; but what is ordinary on the other ſide 
of Tweed, where an attorney is always employed, if not to 
condnct and direct, as in this caſe, yet at leaſt to attend cloſely 
to the qualifications of electors, and the en intereſt of their 
- - exaployer.. e | 

In the courſe likewiſe of this long conteſt, which continued 
m June 1760, to the general election in Aoril 1761, Mr At- 
kenſon moreover was called upon by the noble Lords to draw 
out a memorial upon the conſtitution of Morpeth in general, 
and particularly with reſpec to the election of freemen, and 
the rights of honorary burgeſſes in trade, or out of trade, to 


vote in the election of members to parliament, to be laid before 


council at Londun; as alſo to attend to the election of the 
bailiff of the town, who is the returning officer; to the qua- 
lification of the voters, as well for as againſt Lord Gairlies; in 
ſhort, to every matter of law which fell under Mr A4:tken/on's 
profeſſion as attorney, as well as the more ordinary buſineſs 
known in this country by the name of peut hering, or ſoliciting 
che clecdars. — 3 his time and atten- 
| tion, 


28 
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don, that he could not accept; of any — 
give attention to that of others which he had formerly been 
engaged in, and which his friends do believe was the occaſion 
ef his death prematurely. And upon this ſtate of the fact, and 
theſe employments, the queſtion: taken to report is, Whether 
Mr Aitken/on, and in his right the purſuer, as adminiſtrator, - 
“has a claim, in a court of law, to demand a recompence?” 

+ It will not be improper ſhortly to ſtate the evidence from 
Earl Galloway's letters, of the principal matters in the above 
narrative. The Earl writes to Mr A:tken/on, of this date. After Wop 26. 

9 telling Lord Gairhes had gone to the country, the Earl adds, 
He (i. e. Lord Gairliec) left it to me to meet with the Major, and 
* ſettle with him the time and place for the meeting you pro- 
„“ poſe, which both he and the Mayor entirely approve of, and 
he takes it as a very great proof of your zeal and anxiety to 
« ſerve him and the Major; wy we -have agreed to 

© meet you and your friends at Kelſo, upon Monday the ad of 
June. I wiſh the delay may not hurt our ſcheme.” 

After the meeting at Re, Lord Gairlies returned to Powton, 
or Galloway-houſe, to make a report; which being done, the 

Earl writes to Mr Aitken/on, of this date; Both my ſon and I _ 
are moſt ſenſible of your friendſhip, and of your zeal and | 
activity for Mr Mitfoord's intereſt and his, and we make no 
doubt of your utmoſt endeavours. to bring the affair to a 
happy concluſion; he ſhowed me the preſent ſituation of 
* the town, with a lit of the freemen in their different claſſes, 
and your opinion of their diſpoſitions, inclinations, and at- 

tachments. Our oppoſite party are ſurely very numerous; twen- 
" NG Mes at firſt out-ſetting us very promiſing: pains, promiſes, and 
- generoſity, I ſhall not call it money, gives too fair a proſpect 

«.of making at leaſt nine more, and that would carry the elec- 

tion; yet, as the affair is left entirely to your diſcretion, and you 

* are perfectly capable to manage it, I don't deſpair of ſucceſs, 
ba „ Thabe likewiſe this ſatisfaction, that as you know perfectly 
< the hs and characters of all the freemen, you'll 2 
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be ble te judge with ſoriie certainty; whether theres a pro- 
4 hable chance of ſucceſs or not; and tit, no doubt, much better 
aud 4a01ſer to give up a loſing game; than to perſiſt in it; yet, to 


be able to form a certain opinion, and to bring the affair to 


Lu trial that can be depended upon, money mult be laid out. 
© 'Tmake no doubt Mr Mitfo9rd has given directions that way 


already; I had no poſſible opportunity of doing it till now. 


Fou ſhall not find me backward in this, or any thing elſe 


that can contribute to our ſucceſs. - Yow may draw upon Mr 
John M*Kenzie, writer to the Signet, at Edinburgh, for three 
hundred pounds; he is my doer or agent, and I have givers 
4 him directions to anſwer your draught at ſight; if as much 
more is afterwards neceſſary to ſecure the affair, it ſhall be 
- © ready at a call: yet | expect that the money will be ſo laid 
cout, that, in the event of a diſappointment, it will be return- 


Ned; I mean the greateſt part of it. Lord Garrhes offers his 


compliments to you; he would have wrote to you himſelf, 
But he leaves all money tranſactiont to me, as 16 ig not proper he” 


* ſhould know any thing of that tranſaction.” e | s 
oats Titfoord having ſoon deſpaired of the facceſs of his 


own election, was very tardy in granting the neceſſary ſupplies; 
and his attorney, Mr James, having given notice thereof to 
Lord Gairlier korney, Mr Aittenſon, he immediately wrote an 


July 15. 
1760. 


account to the Earl of Gallooay, who, of this date, returned the 
following anſwer; Sir, I had yours of the 7th : Im mightily 
« glad that you have ſtill ſome hopes of good conſequences; 
* Bom the election of a bailiff; I wiſh it may end to our 
* withes. Tit upon our friendſhip, honefly, activity, and addreſs, 
«that my ſon and I do nieftly depend; and we expect, that in caſe | 


«yok tarmot carry your point, and you are ſenſible that your ſcheme 
1 + not fucteed, yon will then, in juſtice' to the ronfidente we 


glace in you, let us Rieu it frankly, that my fon may direct his 


©" pews, aud make application ſomewhere elſe; I am a little ſur- 


«+ priſed at what you write me, that 


Mr James told you that 
ions with regard to ad- 
' © vancing 


Mr Mitfoor# Had given him no 


"big 


“ yancing- three hundred pounds, as was concerted; however, 
e that Mr James ſaid he would do it; but what he ſaid further, 

ſurpriſed me ſtill more, to wit, that he was apprehenſive that 
% Mr Mitfoord and I did not perfectly underſtand each other, 
vith regard to our proportion of the expence, and that he 
* would not undertake for any thing further. Mr James has 

certainly miſtaken Mr Mitfoord: when he and I communed a- by 
bout this affair, and when he propoſed it to me, it was al- 
* ways underſtood that we were to be at equal expence, not 
« exceeding a ſum we mentioned. I believe this is the con- 
* ſtant practice in affairs of this kind; and further, I apprehend 
* it was fully ſettled at the meeting at Kelſo. However, to pre- 


vent all miſtakes, [ have wrote to Mr Mitfoord, to defire that 


he would give directions to Mr James to advance the money 
* that may be neceſſary for defraying our expences equally be- 
„ twixt us, as I was ready ſo to do upon your adviſing me 
„that more was wanted: but I do own, that in caſe Mr Mit- 
“% foord ſhould not incline to advance any more money, and to 
* go on in an equal expence, I ſhould be obliged to give it up 
© likewiſe; for I could not think of carrying on an expence a- 
** gainlt a couple. But I have no imagination that it can come 
* to this event. Let me know frequently how matters go on; 
and whether our proſpect of ſucceſs grows better or worſe. 
“Jever am, Sir, your fincere friend, Oc. 

Major Mz#foord, at laſt, having given up the election, upon 


dhe majority of the mutual friends declaring for Lord Gairliet, 


and notice thereof given by Mr Aitlenſon, the Earl of Galloway 
writes him in the following manner; Coupar in Fife, Oct. 24. 
1760. Sir, laſt. night J had yours of the 21ſt, with copies 
of letters to Mr Mitfoord encloſed. Im moſt ſenſi ble of your 
© friendſhip, activity, paint, and parts, to which the proſpect of 
my ſon Lord Gazrhes ſucceſs is entirely, owing. I am hearti- 
* ly ſorry that tis not in your and our friends power to carry 
the election for both Major Mztfeord, and my ſon; and, ſince 
EE, thats 18 5 the caſe, the es Lord Cairlics is a mark, of — 
1 1 1 gar 
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J Herd I could ſeareely have expected. I muſt regret the Ma- 

< jor's diſappointment; you know my ſon did every thing in 
his power to ſerve his intereſt; and your having fatisfied the 
Major, and in ſome meaſure made him eaſy, and hearty to 
„ ſerve my ſon, has given me great fatisfaction. I dont pretend 

** 76 give you any diroctioum; T ſhall be ready to follow yours.” 
It will be unneceſſary to ſet forth the ty letters from the 
N Fart of Galloway and Lord Cairlies to Mr Aitkenſon ready to be 
produced in proceſs, all which tend more or leſs to ſupport the 
above narrative; particularly, to draw a memorial upon the 
eonſtitution of Morpeth, the public letter which Earl Galloway 
wrote for the freemen of Morpeth, thereafter publiſhed im the 
Neweaſtle newſpapers, and other matters relative to the elec- 
tion, the legality of the votes on both ſides, the retaining and 
| conſulting of counfel 'thereon, and the inſtructions almoſt 
daily and weekly given by theſe noble Lords upon all and each 
of theſe particulars, as they feverally caſt * in the courſe of 
ö this long conteſt, 

The purſuer wifl only beg leave further to obſerve, that this 
agency did not determine with the election, but continued for 
many months thereafter, and even to the death of Mr Atken- 

ll | ſon. As evidence of this, two letters only ſhall be referred to. 
1 The election being over, che neritorious twenty-eight, as Lord 
Hl | Gairlies terms his voters at that election, applied to him for 
[188 penſions, offices, and places, which involved his Lordſhip in a 
=. very numerous and laborious correſpondence, and a more 
118 troubleſome folicitation at all the boards, offices, and otherwiſe, 
th | at London, To prevent theſe diſagreeable conſequences of this 
= popular election, Lord Gairlier, after mentioning the various 
8 Jie 16. applications made to him, of this date writes Mr Aitkenſon : 
N 79 « Nov, dear Sir, you muſt be ſenſible at this rate I ſhall have 
= “ fo many applications, (and fome of them impoſſibilities), 
„ - © that] ap not have a moment to myſelf. May I therefore 
Wil | bbeg, if it is poſſible, that all my Morpeth friends, when 
0 | _ = they have any commands for me, would ar" 
[i | RE E 
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4 the firſt place? if it were not in my power to ſerve them, 
you could ler them know it, without their giving me or 
'* themſelves any further trouble. And, ſecondly, You would 
* he able to give me a diſtinct ſtate of the caſe, without which 
8 ir is impoſhble for me to do any thing. And you would let 
me know what things are of moſt conſequence. It would 

22 Mens thefe and many other advantages. You are belt judge 
„how far what I have juſt now mentioned is proper, and if 
< you ſhould tell them, I beg to be remembered to them 


„ all,” c. And thereafter, of this date, after a long account Jens 27. 


| of fruitleſs ſolicitations at Treaſury, Admiralty, and War-office, 
his Lordſhip concludes, © Nour giving me an actount of the horſe- 
races at the end of your letter on bufmeſs, ir. ſhowing yourſelf in 
_ „ your trat colours, to wit, the being a man of buſineſs does not 
BY you —_ amuſing yourſelf and others. I am yours moſt 
ncerely,”” &c. 

"- agency was continued after the election, for two reaſons 
mentioned in the letters. 1mo, To prevent numbers of ſolici- 
tations, and thereby to ſave Lord Garrlies trouble. 2do, Becauſe 
a petition was intended againſt the return in favour of Lord 

Gairlies., And Mr Aitken/on, the man of buſineſs, who was 
employed as ſuch in the whole conteft, was continued as at- 
torney, to attend to thoſe matters, till death put an end to his 
toil and labours, leaving to his repreſentatives that claim not 
made by himſelf, becauſe the employment the noble Lords en- 
gaged him in was not then brought to a concluſion, but what 
was due in law and in juſtice, and which his adminiſtrator 
humbly ſubmits to the judgment of the Court. 

The general view of the caſe, and the evidence thereof, 
which goes to the whole points of the cauſe, being thus ſer 
forth, the purſuer will endeavour to be as ſhort as poſſible on 
the remaining points; and ſhall now conſider the ſecond, viz. 
Abe principles upon which the claim doth ſtand.” 

It is a fact which cannot be denied, that in England attor- 


nies are always employed i in conteſted elections, and intitled 
to 
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to fees, as being engaged in a branch of their profeſſion. This, 
on the matter, 1s acknowledged by the defenders, who, in the 
anſwers to the purſuer's condeſcendence, ſet forth in the fol- 
lowing words: * 5to, Lord Gairlies does really believe that 
an attorney is neceſſary at taking a poll in an election in 
* England : he is the more readily 1 * to be of this opi- 
* nion, as he has been taught it by experience; for in this 
very e election he paid no leſs than a brace of them for attend- 
* ance, beſides a counſel; and all their ſeveral fees are parti- 
iti * -cularly ſtated in the account which Lord Galloway, as ta- 
WW | king burden upon himſelf for his ſon, ſettled with and paid 
ih * to Mr Bulman, as adminiſtrator for Mr Atken/on, on account 
3 * of the Morpeth elections. And that ſuch fees were expected, 
1 or at leaſt offered by the noble Lords, is pretty plainly acknow- 
ff ledged, both in the ſaid anſwers, and in the memorial put in 
iy by them to the Lord Ordinary, where the noble Lords acknow- 
|| ledge ** their gratitude to Mr Aithenſon for his attention to their 
i * affairs; but whenever any mention was made of a pecu- 
148 * niary recompence, that gentleman always declined it, and 
{| * faid, he would think himſelf overpaid for any trouble he 
| * had been at, if his Lordſhip could get him appointed one 
| © ofthe twelve ordinary maſters in Chancery; an affair which 
iN © he was negotiating at the time Mr A:tken/on died.” 
1 So far therefore the noble Lords have contradicted their ge- 
. neral plea, That they did not employ Mr 4:tken/on.to be their 
5 attorney, and fo far they agree with the purſuer, that an 
0 attorney is uſually employed in one part of the election, and 
jk : that fees are demanded by and paid to him; as alſo, that, in 
4 the preſent caſe, ſuch fees were due, and mentioned as a pro- 
5 per recompence, but rejected upon a promiſe of Lord Gairliet, 
. and on the condition, if his Lordſhip ſhould get him ap- 
14 « pointed an ordinary maſter of Canons. ” The 14%, that 
Win Mr Aitkenſon paſſed from the ordinary recompence, and ac- 
6 cenred' of an equivalent in lieu thereof, the purſuer, in every 
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the noble 68 from the concluſion of the Ubel. He has 
called for production of any letters of Mr Aitken/on in which 
he propoſes or agrees to ſuch a meaſure; but nothing ſuch 
have yet been given in to proceſs. He has offered to enter in- 
to a proof upon that point; as alſo that Mr Aitken/on was ap- 
pointed ſole agent, manager, and attorney for Lord Gairlies. 
This has been declined and refuſed by them, thinking that 
the defences formerly mentioned are ſufficient of themſelves 
without any evidence, which cannot go down in a court of 
law. It being then clear, ex conceſſis of the defenders, that an 
attorney is neceſſary in ſome ſteps of the election, and as the 
purſuer doth condeſcend and ſay, that it is the univerſal prac- 
tice to employ an attorney in conteſted elections, who is intitled 
to fees in every ſtep, and for the whole of his employment; 
there muſt ſurely be ſomething peculiar in Lord Gairlies caſe, 
to create an exception not hitherto pointed out, which the 
purſuer cannot conjecture, and indeed is impoſlible to find 
out, 
In conteſted elections betwixt Engh/hmen, who are on the 
ſpot ſoliciting their neighbours and countrymen, an attorney 
is conſtantly employed; how much more then was it neceſſary 
for Lord Cairlies? He was an abſolute ſtranger, without pa- 
trimonial intereſt, miniſterial influence, acquaintance, connec- 
tion, or friendſhip. At his firſt outſet, his ſole adviſer, Major 
Mitfoord, left him to ſtruggle alone, and under every diſadvan- 
tage, had a conteſt to maintain with the family of Carliſle, 
which had always directed the borough, were men of fortune 
there and in the neighbourhood, had the intereſt of the whole 
county againſt this ſtranger and intruder, and knew well the 
conſtitution and members of the borough. In what ſituation 
then would Lord Gairlies have been, rarely and ſeldom in the 
borough ? Abſent, and reſiding in Scotland, at a great diſtance, 
how were his affairs to be managed, and his intereſt attended 
to, without his attorney? = 
On the other hand, let Mr laber 5 ſituation be conſidered: 
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| Hey was an 8 and lived by the profits of his profeſſion ; 
his time was his only inheritance ; he was not a freeman of the 


Bet; hay ration of Morpeth, entitled to vote at an election; he lay 
er 


under no obligation to Lord Gairlies; he had no other connec- 
tion with him than in the way of buſineſs, 4 being appointed 
his ſole agent, attorney, and manager at Ke vpn afterwards 
confirmed almoſt in every letter in the very long correſpon- 
_ dence with the defenders. The buſineſs Pte? Po to him, is a 
common and uſual branch of buſineſs for an attorney in Eng- 
land, in a conteſted election, where no bargain is made with 
the attorney for a particular ſum; that depending on the 
trouble and labour, which is accordingly recompenced by the 
ſity of the employer. This buſineſs, accepted by Mr Ait- 
en, was conducted with great abilities and addreſs; it was 
* carried on, and crowned with ſucceſs; it required a 
total ſequeſtration, and Mr Aittenſon engaged in no other buſi- 
 nefs for near a twelvemonth. 
In thoſe circumſtances it cannot be preſumed, that Mr Ait- 
_ Henſon intended a donation of his labour and pains, the intereſt 
of his family, and the fees which every other attorney in Eng- 
land receives in cafes of that kind. The law ſuſtains action 
for recompence, even in the management of affairs of a perſon 
abſent, though without commiſſion, and without his e 
[eos el will it then deny action for recompence to a perſon who. 
der a commiſſion granted by a perſon with 3 
— an acquainted, obliged, or connected, and in affairs pecu- 
Harly adapted to that profeſſion in which the perſon employet 
Has k carefully educated, and by which alone he is to make 
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Let it be ſuppoſed, / that, n * preſent conteſt far a diſtrict 
in Fifefhire, any practitioner of this court had 
oyed, from the derch of the late member, to ſolicit, 


deen emp 


to a the votes at the laſt Michachnas election, to keep the 
| counſellors to their promiſes, and hearty in the cauſe, in the 
manner well known in n elections; * conftatitly 


5 
there, and receiving daily and weckly inftrutions, and giving 


' Information to the e candidate, andlaſtly, carrying the 


election in his favours ;. it could not admit of a doubt, that 
ſuch practitioner was entitled to his fees, or to a recompence; 
and if they were refuſed, that action was competent, and the 
court would give decree for payment. It cannot juſtly be doubt- 
ed, that the ſame: principles of equity and law would likewiſe. 
hold in the courts of England, where employment to an attorney, 
in conteſted elections, is ſo common and ordinary a branch 
of buſineſs. 
The anſwers to the defences ſhall now be extremely ſhort; 
and to the fr, That Lord:Calloway'is improperly made à party, 
it is anſwered, That, from the letters above mentioned, the 
| Earl conſidered the election as a common affair: He writes, 
and makes the firſt appointment; ſettles the baſis of the elec- 
tion with Major Mitford ;- in the whole courſe of the 3 
gives inſtructions, and deſires information; remits money, and 
Promiſes more; for, as he fays himſelf, Lord Gairkes leaves all 
money tramſactiůont tu me, as it is not proper he ſhould 32 
 #hmg of that tranſactiom; and, referring to the commiſſion given 
at Kel/o; his Lordſhip writes, The affair ir left” entirely tb your 
* diſcretion, and you are perfectiy capable to manage it. "Theſe 
matters it is ſubmitted. if they are not ſufficient: grounds for 
fubjecting the Earl of Galloway: 
Jo — That the action was extraertlinary and un- 
common, it is anſwered, That this defence ſtrikes with greater 
force againſt the defenders, than the purfuer; for it is well 
known, that ſervices of this kind are in every inſtance liberal- 
ly rewarded; nooccafion:fordunning, much leſs for proceſs. If, 
therefore; the defenders: are the firſt who have refuſed to pay 
à juſt and adequate recumpence, it is with a very bad grace 
they, complain, that they are the firſt io have Been proſecuted 
to make payment to the perſon O accepred their employ- 
ment, and executed their buſineſs with ability ant; fucceis. 
eee CH OR W 


1 * _J. 


It is very true it is put in one articleiof L. Foo: in the libel:- 
but it has been malle more ſpecial by the condeſcendence; 
Arſt, by ſaid ſixty letters from the defenders, which ſhow a 
conſtant and uninterrupted employment from the middle of 
May 1760, to the middle of April 1761. 2dly, That this 
employment ingroſſed Mr Aittenſon's whole time and atten- 
tion for that period, hourly, daily, and weekly; the parti- 
culars of which can only be cleared up by a proof; and an 
act and commiſſion was craved for that purpoſe. 

And as to the fourth, That Lord Gairlies obliged the electors 
of Morpeth, by vindicating their privileges againſt the family 
of Carliſſe; this defence, though true, cannot affect Mr Aithen- 

fon, as he was not an elector or voter, but acting under com- 
miſſion, in his proper ſphere, as attorney and agent for Lord 
Gairlier. And it is unneceſſary to ſay more. 
But, in ſupport of this defence, it is further alledged by the 
defenders, That Lord Gairlies, at firſt, had twenty voters; that 
een e. determined the election: ſo there was little to do, 
only to gain fix. In a queſtion of recompence, this would not 
alter the caſe; for ſtill a recompence would be due, though 
leſs than what is libelled. But the whole allegation proceeds 
upon error and miſtake in fact. 

We have already heard of Lord Gairlies writing of the meri- 
torious twenty-eight, In the out. ſet of the election, Lord Galle 
way writes, Our oppoſite party are ſurely very numerous; 
_ © twenty-one at firft outſetting is very promiſing ; pains, pro- 

« miſes, and generoſity, I ſhall not call it money, gives too 
« fair a proſpect of making at leaſt nine more, and that would 
carry the electien.“ The oppoſite party therefore were 
much ſtronger, and Lord Gairlies wanted a greater number of 
votes to carry the election than is now pretended, otherwiſe 
the Earl of Galloway would not have been hefitating, whether 
to ſtand; or to give up his fon's pretenſions, as very evidently 
appears from ſeveral of the letters formerly mentioned. But 
the true matter of 1 8 s That Lord Gairlier, by joining Major 

Dio 2377 | Mitfoord, | 
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Mitford, had this angle advantage, chat twelve or San. of 
his friends declared for him at the firſt outſet; but ſeveral f 
theſe could not be depended on. Theſe doubtful votes Were 
in the firſt place to be fixed, then twelve or fourteen more to. 
be gained over, and all of them kept tight, in order to ſecure - 
1 election. This was not done by Lord Gairlies, in his occa- 


ſional viſits, or, in his abſence, by ſetters which he wrote to the 


electors; for it has not been ſaid, nor does it appear, he ever 
wrote a ſingle letter to any one voter, until he was returned 
member; but by the addreſs, the pains, time and fatigues of 
Mr Aitkenſon, as his agent and attomey. However, this allega- 
tion having an effect on the purer of the recompence, will 
with other points very properly g to Proof. en 
TREO defence Sound G 8 parts; I, The demial f 
the employment of Mr Ait fenſon as agent. It is hoped the court 
as ſatisfied with the evidence of this employment ariſing from 


the nature of the thing, and the letters of the defenders, partly | 


above mentioned, and all produced in proceſs. It is likewiſe true, 


that other two attornies were employed at the poll upon the day 75 
of election, Mr Atken/on being then locked up with Lord Gairlie? 


voters, whom he let out one by one to be polled: And it is alſo 
true, that theſe attornies received their fees for this tranſitory 
and trifling labour. It would then be Se very hard to deny Mr 
Aitkenſon any fee for ten thouſand times greater trouble, pains 
and attendance, in bringing the defender's affairs to that hap- 
py iſſue. But if there is any doubt 1 that will n | 
wile go to proof. > 
The ſecond part of this defence is, * a promiſe to pro- by 
* cure the office of one of the twelve Ordinary Maſters in - 
Chancery, an affair which Lord Gairlies was negociating 
at the time when Mr JAitkenfon died, and that in lieu of 
any recompence.” The purſuer, upon the beſt information, 
does abſolutely deny the whole of this allegation. It is in- 


| deed very improbable that Mr Aittenſon, who is repreſent- 
ed by the defenders as a man of the greateſt abilities, could 


have 
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PA IR ſo miſerably duped, as once to have imagined; chat: 
an office of ſo high truſt in the firſt department of the law in 
Great Britain, could be given as a premium for a jobb i in a nor- 
thern borough. Theſe offices are the rewards. of abilities, ho- 
nour, integrity, and virtue only. 24do, This defence cannot 
be well founded, becauſe it is a certain fact, that an attorney 
is not qualified, and cannot be appointed an Ordinary Maſter 
in Chancery: It is a neceſſiry qualification that he muſt be a 
barriſter at law; and it cannot be ſuppoſed. Mr Aittenſon was ig- 
norant of this. 3tio, Such defence ought not to have been ſta- 
ted; but as it has, if it is found. relevant, the purſuer has no 
objection that it ſhall go td proof. 
The ſixth defence, as to the relevancy of the claim altoge- 
ther, has been fully anſwered. already, and. ſhall not.here be re-- 


peated. 
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t | Upon the whole, it. is Eped there will be no- difficulty i in 
1 1 Binding a claim for a reco Pence, in the ſituation and circums- 
mM; 7 ſtances of this caſe, relevart; and,, in ſo far as it is not liqui- 
5 dated, acknowledged, cr p Ted, by the evidence already men-- 
{al tioned, to admit the ame to the purſuers probation, or to ro- 
1408 mit to- the Lord —— * an act and migen i in 
15 | common form. 925 | 
14 I FP 
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